They also left a red handknit shawl with her, and fluffy house slippers to keep her feet warm. Somehow, they had never got around to talking of Bessie's case in the Supreme Court.
still presented by a human author with his own varied and idiosyncratic ideas about the world in general and the events portrayed in particular. And indeed, Mailer writes based on interviews largely conducted by another journalist and given by hundreds of persons each filtering their stories through their own set of interests, prejudices, and limitations of perception, memory, and communication. But in contrast to the judicial decision based on the same events, Gilmore v. Utah, 429 U.S. 1012 (1976), Mailer's work comes far closer to conveying the rich context of real life. Moreover, one can say that there is no "real life" to portray other than one perceived and shaped by idiosyncratic human actors. 10 On the significance of context, see Althouse 1597 (1990) . 11 In another sense, the book and the opinion are very much the same. As described supra note 9 and infra note 82, Mailer did not personally experience the entirety of the events that he writes about, nor could he have. He had to rely on a record of evidence, gathered through interviews that differ from evidence at trial in their informality and lack of restrictive rules, but that nevertheless exhibit the same frailties as a trial record in that they rely on witnesses and their questioners. 12 I am reminded of the classic piece of law student advice, repeated in the classic law school movie The Paper Chase (20th Century Fox 1973): "Forget the facts." The facts, the context, are deemed a distraction from what really matters, the abstract rules of law. In contrast, I think of a conversation I once had with a student who had great difficulty performing well on law school exams. She said that when she studied a case she became involved in the facts and her mental activity centered not on playing with legal abstractions (which law school rewards), but on thinking about what must have really happened and what the events that led to the case really meant to the people involved. She could not forget the facts.
There is a similar story about the poet Charles Reznikoff, who was trained as a lawyer and who took a job on the editorial staff of Corpus Juris. See Watson, Reznikoff's Testimony, 82 LAW LIBR. J. 647 (1990) . He became fascinated by the stories desiccated and buried in the cases, and his absorption rendered him incompetent at his assigned task of extracting the law from the voluminous answer, stating the facts as a preliminary, like a judge deciding a case, the literary mind sees the dimensions of an issue multiplying unmanageanly. Virginia Woolf eloquently described this phenomenon, recounting her mental processes as she tried to prepare a speech on an assigned topic:
But when I began to consider the subject in this last way, which seemed the most interesting, I soon saw that it had one fatal drawback. I should never be able to come to a conclusion. I should never be able to fulfill what is, I understand, the first duty of a lecturer -to hand you after an hour's discourse a nugget of pure truth to wrap up between the pages of your notebooks and keep on the mantelpiece for ever .... [W]hen a subject is highly controversial ... one cannot hope to tell the truth. One can only show how one came to hold whatever opinion one does hold. One can only give one's audience the chance of drawing their own conclusions as they observe the limitations, the prejudices, the idiosyncrasies of the speaker. 13 A case exists to reach a holding -"a nugget of pure truth" -to wrap in the bindings of a law reporter and to keep on the bookshelf forever. You may see the manifold issues trying to burst out and overwhelm the holding, but it is the "duty" of the decisionwriter to keep all of this chaos under control.
Occasionally a judge may allude to the chaos. In a recent case, Chief Justice William Rehnquist conceded that although judges make their holdings seem like "nugget[s] of pure truth," 14 controlled and dictated by the opinions that have gone before, they know, in reality, that a number of possible conclusions exist. 15 The judge, to use Woolf's phrase, "cannot hope to tell the truth," but only offers up one opinion, to be taken for what it is worth. But that overt admission of the literary, slipping-away quality of legal work is rare. Mostly, we readers of the law must scrutinize opinions that look to all the world like nuggets of pure truth. We can only glimpse some faint sign of the real, unwieldy world seeping out. The Executioner's Song has a thousand pages of facts without conclusions. The circles of people around Gary Gilmore radiate out with a maddening lack of boundary. Their connections to him are sometimes *1181 intense, sometimes remote. The Supreme Court case pops up at one brief point, just to say that Bessie Gilmore, the condemned man's mother, could not apply for a stay of execution. Mailer does not show us the Supreme Court's opinion (which is also minimal). He shows us what ordinary people see when they find out about a Supreme Court case -the local newspaper:
Deseret News
No More Delays Gilmore Says regional reporters. Fired, he undertook a long series of prose poems, revising and revivifying the stories he had found. (I thank Mimi Wesson for showing me this article). 13 V. Woolf, A ROOM OF ONE'S OWN, 6-7 (1929) (The assigned speech topic was "woman and fiction."). 14 Woolf's language, not Chief Justice Rehnquist's. 15 Salt Lake, Dec. 13 th -In an order Monday, the U.S. Supreme Court held that Gary Mark Gilmore had made a knowing and intelligent waiver of his rights. On hearing the decision, Gilmore ended a 25 day hunger strike. 16 The law is notable for its distance and its extreme smallness in relation to everything else in the story. The Supreme Court seems like an obtuse and ineffectual interloper, an abstract mind rendered stupid by the complete absence of context. On the facing page, the book tells you that visitors had brought Bessie Gilmore a red shawl and "fluffy house slippers to keep her feet warm." 17 They had forgotten to talk about the Supreme Court case. These trivial facts seem to symbolize the vast separation between people and the Court. How separate are the reality of the actors in the underlying event and the reality of the law: Bessie with her feet kept warm in slippers (a particular kind of slippers) and Bessie with no "standing" to seek a stay. Perhaps the participants sensed that more relief would come from warm clothing than from the Court.
The Supreme Court tells us that to have standing, one must suffer a "distinct and palpable"
18 injury-in-fact that "fairly can be traced" to the defendant, and that is "likely to be redressed" in the litigation.
19 *1182 This "irreducible minimum" 20 of the "case or controversy" requirement of Article III is intended to ensure that the federal courts have the kind of context that makes it possible to say with authority what the law is, as well as to limit the court to affecting real persons with real disputes; 21 it prevents the courts from merely "saying the law" in the abstract. 22 Yet in the Gilmore case, the Court did not even discuss whether Bessie Gilmore had standing because of the injury the state would inflict upon her if it killed her son; it discussed only Gary Gilmore's own injury, which made him the sole decisionmaker as to whether to appeal his case, so long as he had enough competence to make a "knowing and intelligent waiver." John Donne wrote: "any man's death diminishes me, because I am involved in mankind; and therefore never send to know for whom the bell tolls; it tolls for thee." 24 But Donne's diminishment, which I suppose the Supreme Court might find touching, 25 is not, of course, the *1183 sort of "injury-in-fact" that gives one standing to litigate in federal court. Donne, should he have turned his efforts from literature to litigation, would have been the quintessential "ideological plaintiff." 26 To look upon the world and suffer to see harm befall another person -even one's own son -is, in Article III standing terms, woefully inadequate. The doctrine of standing (and litigation itself) breaks people into separately functioning units. 28 Literature reveals connections. The Executioner's Song portrays the grand, interconnected mass of humanity that formed around even the least worthy person and illustrates how his fate included it all. Unlike a case, the book only gives its readers "the chance of drawing their own conclusions." 29 It never hands us a nugget-form version of the truth. But if I had to draw my conclusion, manufacture a "holding," I would say it is this boundless interconnection among persons. 30 In contrast to the thousand-page Executioner's Song, the majority opinion in the Gilmore case simply resolved the entire matter in two pages of straightforward observation. And, in contrast to the book's dramatization of the connection among all of the persons it names, the Court portrayed Gary Gilmore as an autonomous human being and his mother as a separate person. It made no reference to anyone else. *1184
II. FRIENDLESS
Gary Gilmore was executed without an appellate court examination of his trial. His case attracted a great deal of attention because it led to the first execution in this country in a decade. It opened the way to a series of far less-noticed executions, most of which were actively litigated by the condemned person. 31 aroused the well-publicized ire of the Chief Justice, who has openly promoted legislative reforms designed to speed up the process of collateral review in death penalty cases.
32
This struggle to accelerate the application of the death penalty furnishes a background for the Court's recent reexamination of the Gilmore problem. Ronald Gene Simmons was sentenced to death for killing two persons. 33 In a second trial, he was convicted of killing fourteen members of his family and again sentenced to death. 34 After each verdict, he said that he wanted to be executed, stating at one point, "[i]t is my wish and my desire that absolutely no action by anybody be taken to appeal or in any way change this sentence. It is further respectfully requested that this sentence be carried out expeditiously." 35 Both times a court decided he had made a "knowing and intelligent" waiver of his right to appeal, the judicial determination held sufficient for waiver in the Gilmore case.
36 *1185
Jonas Whitmore, sentenced to death in Arkansas, the same state that condemned Simmons, wanted to step in and litigate for Simmons. 37 The most widely venerated refusal to fight the death penalty was that of Jesus: "Pilate questioned him again: ' Have you nothing to say in your defense? You see how many charges they are bringing against you.' But, to Pilate' s astonishment, Jesus made no further reply." Mark 15:4-5. Like Gilmore, Jesus withdrew from the process the law afforded him and accepted execution. Why has Jesus' choice inspired reverence and Gilmore' s scorn? Gilmore turned his back on a legal system we still support and view as a source of justice; Jesus turned his back on a legal process we consider corrupt and evil. Perhaps it is not that we despise the acceptance of death, but that we judge an expression of contempt of the legal system in accordance with our opinion of that system. Socrates is also famous for accepting the death penalty. See Plato, Crito, reprinted in Plato, THE LAST DAYS OF SOCRATES 53-70 (H. Tredennick trans. 1954). Unlike Gilmore and Jesus, however, Socrates did not refuse any available step in the legal process. He refused the extralegal step of escape and argued against violating the law in a legal system that had wronged him. Thus, he expressed the very antithesis of contempt for the legal system.
The most obvious explanation for the scorn directed at Gilmore is simply that in judging him, we cannot separate his preference for death from the fact that he was a murderer, just as we cannot separate our judgment of Jesus and Socrates from our knowledge that they committed no offense we can remotely understand as punishable by death. Whereas Jesus and Socrates were great men we would never have condemned, Gilmore was a social excrescence whose demise relieves us (judgment takes place in context, not in the abstract). Or perhaps, at least for those who support the death penalty, scorn for Gilmore' s choice expresses frustration that he somehow destroyed the state' s power to punish. Someone who prefers death will only be killed by execution -not punished. Gilmore is incomparable with Jesus and Socrates for any number of reasons, but among those reasons is that only Gilmore deprived us of whatever satisfaction attaches to social vengeance. 37 Whitmore, 110 S.Ct. at 1722. 38 See id. at 1729 (Marshall, J., dissenting). Justice Thurgood Marshall argued at length about the importance of appellate review of the death penalty. He wrote that although the Court has held that there is no right to appellate review of sentences other than death, id.
can only receive an answer to that question if someone has standing to ask it, but the question only arises when the condemned person chooses not to appeal. Unless someone other than the condemned person has standing, the question will remain forever unanswered.
Whitmore tried to fit himself into the Supreme Court's standing requirement. He tried arguing that he could litigate for Simmons, serving as his "next friend." This argument failed because the Court honored Simmons' right as an autonomous human being to decide for himself if he wanted to appeal. Since it decided that Simmons, like Gilmore, had made a "knowing, intelligent" waiver of his right to appeal, no one else could presume to make a different decision and credibly claim to be deciding for him.
39
A second way to argue for standing is to sue on one's own behalf, based on one's own injury. But how does one characterize the imposition of the death penalty on another as a "distinct and palpable injury" to oneself? After all, the Court did not permit Bessie Gilmore to sue to prevent the injury of a lost son. Indeed, the analysis focused solely on whether a mother could speak for her son. In the opinion of the Court, since Gilmore had already competently spoken for himself, there was nothing left for her to say.
Whitmore, however, found a different way of trying to stand on his own interest. He argued that under Arkansas' system of comparative review of death sentences, 40 he would fare better if Simmons' case found its way into "the data base against which his crime is compared."
41 Though Whitmore stabbed his victim ten times, cut her throat, and carved an "X" in her face, 42 his crime, he hoped, would pale in comparison to Simmon's massacre.
43 *1187
(citing Ross v. Moffitt, 417 U.S. 600, 611 (1974)), the death penalty does require review because of its "unique, irrevocable nature," id. at 1729, and because of the "crucial role of appellate review in ensuring that the death penalty is not imposed arbitrarily or capriciously." Id. at 1730 (citing Gregg v. Georgia, 428 U.S. 153, 198 (1976) (state's statutory provision of automatic appellate review of the death penalty an important factor in making death penalty constitutional)). Given the high incidence of appellate court reversal in death penalty cases, failure to review would mean that "an unacceptably high percentage of criminal defendants would be wrongfully executed--'wrongfully' because they were innocent of the crime, undeserving of the severest punishment relative to similarly situated offenders, or denied essential procedural protections by the State." Id. at 1731. 39 Id. at 1728-29. 40 See id. at 1723. 41 43 I must note the dissonance I feel in hearing talk of putting the killing of sixteen people into a "data base" for the purpose of being fair to a man who killed a woman and carved an "X" in her face. This Essay criticizes the Court for its exclusion of emotion and context from its decisionmaking process, but Whitmore' s counsel may deserve the same kind of criticism, particularly in its choice of the term "data base." Criticism of lawyers must differ from criticism of courts and focus on benefit to the client. But I must express skepticism as to whether these words actually did benefit the client. The Court skewed the reader' s sympathies easily by describing Whitmore' s crime and quoting the "data base" language. Note that the conservative members of the Court, in majority and dissenting opinions, do not hesitate to layer context and emotion into their opinions when they describe victims of crime and deny the rights of criminal defendants. Professor Robin West takes note of this phenomenon and criticizes the other members of the Court:
By leaving the reader with nothing more than the narrative of the crime outlined in the majority opinion, by providing no ' counter-narrative,' and by insisting instead upon a protective shield of rights, the insularity of the right-holder, and the bedrock liberal conviction that even the most despicable, inexplicably horrific, alien and inhuman among us possess rights, liberals underscore the already strong communal inclination to view these defendants, and not just their deeds, as despicable, inexplicably horrifying, alien, and irretrievably inhuman. The dissenters neglected to acknowledge or clarify the emotional and moral labor of humanizing the defendant. Their disinclination to do so, shared by liberals generally, may well make the jurors' neglect to [consider mitigating circumstances] more likely. West, supra note 7, at 90-91 (discussing the Court' s description of the incomprehensibly brutal murder of a woman in the case of Sawyer v. Smith, 110 S.Ct. 2822, 2825-26 (1990)).
For an excellent example of this phenomenon in action, see Allen v. McCurry, 449 U.S. 90 (1980) (holding that collateral Expressing disbelief that Whitmore could avoid the death penalty even with Simmons' crime in the "data base," the Court labeled Whitmore's alleged injury "too speculative." 44 In the language of standing doctrine, the words "too speculative," like "abstract" and "hypothetical," set up a constitutional barrier, preventing the plaintiff from asserting the claim in federal court. 45 Invoking a very high standard, the Court wrote that "[a] threatened injury must be 'certainly impending' to constitute injury in fact."
46 Earlier cases, themselves *1188 notoriously restrictive, had required only that the threatened injury be "real and immediate" or "substantially likely," but not necessarily certain. 47 Naturally, the Court did not believe that putting Simmons' case into the data base would certainly move the Arkansas courts to spare Whitmore's life, and so, according to the doctrinal structure erected by the Court, Whitmore had no standing to litigate "in his individual capacity." 48 Whitmore's third argument met swift defeat. He sought to litigate simply on behalf of the public's interest in constitutional state executions. 49 Chief Justice Rehnquist characterized this argument as a public policy plea and dismissed it accordingly: "It is not for this Court to employ untethered notions of what might be good public policy to expand our jurisdiction in an appealing case." 50 Assuming the "tethered" posture of jurisdictional orthodoxy, he pointed to the profound dispute over the advisability and estoppel barred a state prisoner from bringing a § 1983 damage action against police who had seized evidence from his home, where a state court, in a criminal trial, had found the seizure to be constitutional and denied a motion to suppress the evidence). Justice Potter Stewart, writing for the majority, narrates in detail the story of a drug dealer who, after answering the door to two undercover police officers, went back into the house, got a gun, came back to the door, fired at and seriously wounded the officers, and then proceeded to have a gun battle with other officers and their reinforcements. When McCurry finally surrendered, the officers searched the house and found the drugs that the state judge refused to exclude at trial. McCurry sought $1 million in damages from the two undercover police officers. Id. at 92. In dissent, Justice Harry Blackmun said simply that "[t]he legal principles with which the Court is concerned in this civil case obviously far transcend the ugly facts." Id. at 105 (Blackmun, J., dissenting). One must question whether the removed and condescending attitude conveyed by words like "obviously" and "far transcend," and the refusal to get involved with "the ugly facts" have much power to win new converts to the enterprise of aggressively enforcing rights. 44 Whitmore, 110 S.Ct. at 1724. 45 See id. at 1724-25 (discussing cases developing the Court's "injury-in-fact" test). 46 . In Lyons, the Court raised the requirements for standing, demanding an injury-in-fact to fit each aspect of relief sought in the litigation. 461 U.S. at 101-10. The plaintiff, Adolph Lyons, had suffered a police chokehold that had nearly killed him and that had killed sixteen others, mostly black men, in the City of Los Angeles. Id. at 114-16 (Marshall, J., dissenting). The Supreme Court told him that he could only litigate for his own past damages, because his injury was in the past. Even though the threat of additional deaths by chokeholds remained a very present and obvious reality in Los Angeles, Lyons could not litigate for a prospective injunction barring the dangerous practice. His threatened future injury was only "speculative," not distinct and palpable, and thus he had no standing. Id. at 109. Because no one could show any greater potential to suffer the future injury -the act by its nature struck randomly (except to the extent that it targeted black men) -no one could have standing to seek the muchneeded injunctive relief.
Lyons is the Court' s most disturbing standing case, and one of the most disturbing of all cases. Students tell of intense emotion on reading the case; one black woman wept in class. Commentators justly criticize the decision. See, e.g., Fallon, supra note 21. Raising the requirements of standing beyond Lyons -if that is indeed what the Court intended to do here -is an alarming development indeed. The Court went on in Whitmore to discuss United States v. SCRAP, 412 U.S. 669 (1973), a case advancing a theory of future injury no one could describe as "certain." Whitmore, 110 U.S. at 1725. The Court did not explicitly disapprove of SCRAP. It only stated that case "surely went to the very outer limit of the law." Id. at 1725. The alleged future injury in Whitmore could not even meet that generous standard. Id. Thus, the distinction between a "likely" and a "certain" injury was not crucial to the decision. But use of the word "certainly" does reveal the Court' s general hostility to a broad standing doctrine. 48 Whitmore, 110 S.Ct. at 1723, 1725. 49 Id. at 1725-26. 50 Id. at 1726. morality of the death penalty *1189 and cautioned that the Court must take great care to "resist the temptation" to express preferences about it in the form of jurisdictional rules. 51 Judges must strain to remove the influence of the merits from their jurisdictional rules. The law of jurisdiction must remain apart from the world upon which it operates. The death penalty question may be important, but that just makes avoiding its influence on jurisdictional matters "even more important." 52 But one may fairly question whether the majority has indeed avoided that influence. If one considers the outcome of this case, the majority's approval of the death penalty seems to drive its assertedly neutral positions on jurisdiction. Justice Rehnquist wrote this plea for jurisdictional neutrality during the same period in which he made public statements about the need to withdraw federal court interference with the states' imposition of the death penalty and sent to Congress, without the authorization of the Judicial Conference, a legislative proposal designed to expedite the death penalty by speeding up the process of habeas corpus. 53 Refusing standing worked quite neatly to end the litigation process and to achieve the Chief Justice's political goal, well-advertised in the press, though suppressed in the written opinion.
Justice Thurgood Marshall's dissent in Whitmore also corresponded to his position on the merits: firm opposition to the death penalty. 54 His openly expressed view on standing doctrine incorporates his thinking about the case as a whole. One might say that he sees the value of context 55 or, as Justice Rehnquist would put it, that he succumbs to the "temptation" 56 to import his opinion on the death *1190 penalty into his decision about jurisdiction. According to Justice Marshall, A defendant's voluntary submission to a barbaric punishment does not ameliorate the harm that imposing such a punishment causes to our basic societal values and to the integrity of our system of justice. Certainly a defendant's consent to being drawn and quartered or burned at the stake would not license the State to exact such punishments. 57 *1191 51 Id. This notion that judges should resist ordinary human impulses is examined again infra text accompanying notes [83] [84] [85] [86] [87] [88] [89] [90] (discussing the Court's caution that judges feeling "sympathy" must hold back from "yielding" to the "impulse" to respond). 52 Whitmore, 110 S.Ct. at 1726. 53 See supra note 32 (citing news articles about the Powell Commission's habeas proposal). 54 In arguing that Whitmore could stand in as Simmons' next friend, despite any supposed knowing and intelligent waiver of the right to appeal by Simmons, Justice Marshall did not purport to offer an entirely new, communitarian framework for standing. 58 He carefully fit his theory into the confining structure of the Court's injury-infact test. 59 According to Justice Marshall, Simmons' own injury indeed satisfied the Article III standing requirement, so Whitmore need not add a second constitutional injury of his own if he acted as Simmon's "next friend."
60 Legal standards do govern who can serve as next friend, but that law is subconstitutional. Since next friend law is subconstitutional, that is, merely "prudential," judges have the power to incorporate policy judgments into it. 61 The need to review a sentence of death when a criminal defendant does not choose to appeal is surely an important policy; if the waiver standard articulated in the Gilmore case is not a constitutional one, then the Court can and should rewrite it to allow Whitmore to litigate on Simmons' behalf. 62 *1192
In response to this point, Chief Justice Rehnquist's majority opinion brought up the popular habeas corpus topic, though Whitmore itself involved an attempt to intervene in a one looks at the larger context of the two situations, instead of the legal abstractions of Justice Marshall' s strained distinction, the difference seems to be the benevolence of the result sought in Cruzan rather than the autonomy of the person who wants to die. This is particularly so when one compares the two expressions of autonomy: Ronald Gene Simmons made a far, far stronger expression of the desire to die than did Nancy Cruzan, who lay in a persistent vegetative state. It hardly seems as though we are talking about respecting autonomous choice; rather, we are judging the character of the two different proposed state actions. For a critique of reliance on choices by persons in constrained situations, see Pateman, Women and Consent, 8 POL. THEORY 149 (1980). Pateman' s discussion of women in society can be applied to constrained situations such as those faced by Ronald Gene Simmons (life in prison) and Nancy Cruzan (life in a vegetative state).
With respect to the notion that the state is not really acting in Cruzan, but merely refraining from interfering with the behavior of private actors, consider the position endorsed by Justices Marshall and Brennan in DeShaney v. Winnebago County Dep' t of Social Servs., 489 U.S. 189, 203-12 (1989) (Brennan, J.,dissenting), discussed infra text accompanying notes 83-87. There, the two dissenters argued for the imposition of liability on state actors who refrained from interfering with a father' s private behavior toward his son (beating). Though they took pains to argue that the state had in fact acted affirmatively when it created a system that would influence other potential rescuers not to try to help the boy, one senses that the dissenters only resorted to this strained argumenttransforming nonaction into action -because they knew just how far liability based on failure to act was from any doctrine of due process the Court had accepted. Cf. infra text accompanying notes 58-62 (noting that Justice Marshall declined to frame an expansive new standing doctrine and modestly and realistically confined his argument to the existing framework). I sense that if only the legal framework would have admitted the argument, they would have preferred to impose liability for nonaction.
For a reversal of the usual assumption that harmful action is worse than harmful inaction, see P. Levi, THE DROWNED AND THE SAVED (Simon & Schuster trans. 1988). Describing his experience in Auschwitz, Levi writes of his lifelong guilt from the nonaction of failing to share a glass of water. Id. at 78-81. Speaking more generally, he writes: "Few survivors feel guilty about having deliberately damaged, robbed, or beaten a companion. Those who did so ... block out the memory. By contrast, however, almost everybody feels guilty of having omitted to offer help." Id. at 78. 58 Commentators offer such proposals. See sources cited supra note 28. 59 Whitmore, 110 S.Ct. at 734-37. It should be noted that Justice Marshall never advocated the injury-in-fact test -he would shape that, too, to allow a much wider scope to litigation. See, e.g., City of Los Angeles v. Lyons, 461 U.S. 95, 113, 122-31 (1983) (Marshall, J., dissenting); Rizzo v. Goode, 423 U.S. 362, 381-87 (1976) (Blackmun, J., dissenting, joined by Marshall, J.). 60 Whitmore, 110 S.Ct. at 1734-37 (Marshall, J., dissenting). 61 Id. at 1735 (Marshall, J., dissenting). 62 Id. at 1735-37 (Marshall, J., dissenting). direct appeal, as opposed to a habeas petition. 63 The idea of using a next friend to litigate occurs, he wrote, most frequently in the area of habeas corpus, where the inability of prisoners to act on their own behalf is most common. 64 Congress, for instance, explicitly provided for the use of next friends in the federal habeas statute. 65 Interpreting the next friend provision of the habeas statute, courts have developed an elaborate test: a would-be next friend must "provide an adequate explanation -such as inaccessibility, mental incompetence, or other disability -why the real party in interest cannot appear on his own behalf," be "truly dedicated to the best interests of the person" represented, and perhaps even have "some significant relationship" with that person. 66 Whitmore's appeal did not fulfill these conditions. 67 But Whitmore was not a habeas petition and thus did not arise under the statute that had led the courts to develop that next-friend test. One would think that the context of Supreme Court review would raise a whole new set of concerns, different from those applicable on habeas. After all, the Supreme Court has a unique role in articulating rules of law. 68 Indeed, in recent years, in order to preserve its special lawsaying role, the Court has aggressively shaped the doctrine that controls its own jurisdiction. 69 But to the Chief Justice in Whitmore, *1193 the absence of a statute authorizing next friends in petitions for Supreme Court review merely increased the need for restraint. So the Court refused to move beyond the limits that courts had read into the habeas statute. Without limitations of this sort, next friends could just be "intruders or uninvited meddlers." 70 In Rehnquist's view, the concept of next-friend status could subvert the Article III doctrine barring ideological plaintiffs and those who litigate on behalf of a "generalized interest in constitutional governance." 71 The Chief Justice accomplishes several notable things with these words. He draws a clear boundary around the most injured person, Simmons, making him the only injured person in the eyes of federal law, and making everyone else a "meddler." He appears to elevate the "generalized grievance" bar, repeatedly cited as one of the "prudential" limits on standing, 72 to the constitutional level. He makes the next-friend issue, which Justice Marshall manages to demote to the common law level, into as close to a constitutional problem as he can, and he then allows the mere shadow of Article III to overcome the need for appellate review of death sentences. Thus, he assumes a heroically restrained position at the outset of the case, flaunting elaborately articulated, fastidious respect for the spirit of Article III. In so doing, he is able to ignore entirely the horror of an unconstitutional execution (or, more truthfully, the horror of any execution).
[ 73 One senses that the real dispute is not whether an issue is really constitutional or really prudential. After all, it was not so long ago that the injury-in-fact test did not exist. Its elevation to constitutional status is a recent innovation. 74 Moreover, the test imposes the task of deciding whether an injury is "distinct and palpable" or merely "abstract and hypothetical," whether the injury is "fairly traceable" to the defendants or the causation is "too attenuated," and whether the case is "likely to redress" the plaintiff or the likelihood of redress is "too speculative." 75 In choosing where to draw these lines, judges can regain all the discretion lost through the constitutionalization of standing. 76 They also cease to speak openly about why they exercise this discretion as they do, thus appropriating an even greater measure of discretion. *1195
The real dispute in standing is over the need to say what the law is, 77 which in turn depends on the question of the merits of the death penalty. Justices Marshall and Brennan considered it desperately necessary to preserve the ability of federal courts to review the constitutionality of death penalty cases. Within the context of their views on the death penalty, they were willing to forgo some aspects of standing so that there would be someone who could litigate. The Chief Justice and the rest of the majority condoned the death penalty and wished to remove obstacles hindering its imposition; thus, they felt no special pull toward ensuring that the federal courts have an occasion to say what the law is.
78

III. DISCONNECTED
After reading a few hundred pages of The Executioner's Song, I felt exasperated, annoyed by the profusion of seemingly insignificant detail (fluffy slippers!) and by characters who did not deserve a book at all, let alone a thousand-page book. What was the point? Where was my nugget of truth? But I kept plodding along until finally I realized that you can't read it like a case. You must move through it, exposed, and allow it to affect you. Allow the weight of detail to fall on you until the last page, when Bessie Gilmore, "a woman whose son had taken four bullets through the heart," sits alone in her trailer home, feeling that "somebody" might come and shoot her too. 79 And then you can cry. And then perhaps you will not read the case for the holding either, though it is offered to you, wrapped up like a nugget of truth. You may let the skimpy facts -suggestive of a much larger, more unruly set of facts -seep into you. You may see that part of the "facts" is the judge, and that the case is not merely the report of something else that happened. RAPE 65 (1987) . 81 N. Mailer, supra note 1, at 1019. 82 And here I will observe that in reading The Executioner's Song, one ought to realize that it, too, is not the actual event of Gary Gilmore's life, but Norman Mailer's presentation of it. Indeed, the compendium-of-detail form it takes is itself a manipulation that hides itself in a cloak of journalistic neutrality. Much of the assembled detail concerns Gilmore's intensely active sexual attachment to a woman, and part of my annoyance with the book stemmed from my sense that Mailer sought to make the reader (presumably male) regret Gilmore's execution because it destroyed such a vital nexus of male sexuality. Gilmore's devious and nearly successful attempts to persuade the woman to commit suicide in order to join him in death seem, as presented by Mailer, to express the depth of Gilmore's passion and to evidence the transcendence of sexual passion over the social order. Though I will not undertake a full-scale attack on Norman Mailer here, I do not intend to glorify him as the bearer of truth, only to contrast his method to the judicial method. See also supra notes 9 & 11 (discussing context in The Executioner's Song as compared to context in case law). For a more sustained It is an event itself and the judge is one of the actors, though he usually remains discretely offstage. He may pretend to be only the author, omniscient narrator. But he is one of the actors -an actor who pretends not to be in the play at all, but acts the role of a character who remains aloof, affects neutrality, and suppresses all emotion.
Consider how out of character it seems when on some rare, rare occasion, a judge expresses emotion: everyone who reads the DeShaney case, 83 about a child beaten by his father to the point of *1197 brain damage, remembers Justice Blackmun's exclamation "Poor Joshua!" 84 Chief Justice Rehnquist, writing for the majority and holding that Joshua had no due process right against the state for failing to rescue him from his father, acknowledged emotion this way:
Judges and lawyers, like other humans, are moved by natural sympathy in a case like this to find a way for Joshua and his mother to receive adequate compensation for the grievous harm inflicted upon them. But before yielding to that impulse, it is well to remember once again that the harm was inflicted not by the State of Wisconsin, but by Joshua's father. 85 He concedes that judges are "like other humans," and thus feel "natural sympathy in a case like this." But he does not say "I feel sympathy in this case," and certainly never exclaims, as though writing in the throes of emotion, "Poor Joshua!" The emotion a judge might feel is not a freefloating, existential emotion ("Poor Joshua!"), but an emotion that connects, in legal fashion, to a remedy that one desires to give ("adequate compensation" 86 ). Yet even that emotion is inadmissible: the Chief Justice immediately cautions against "yielding ... to impulse." The judges (unlike lesser "humans" not charged with the duty to decide cases) must adopt an aloof, emotionless position in order to keep legal thinking properly focused on what they have deemed relevant -here, the fact that the father, and not the state, "inflicted" the harm. 87 In this key cautionary sentence, as in the previous sentence, he does not say "I" or "we," or even "the Court." He says, "it is well to remember." How revealing that in the very sentence in which the Court is at pains to emphasize the agency of the father, it hides its own agency *1198 behind the arch, passive phrase, "it is well" (but it is not "well" at all, a mere, unjudgely "human" might blurt out, here in this case of monumental unwellness). The Court's effort at linguistic sanitization leaves a trace: a dangling participle. "It" is not in danger of "yielding," the judges are. It is as if the words themselves experience more emotion, rebel against the abuse of sanitization, and, drawing attention to the place where the suppression occurred, erupt into grammatical error.
In the doctrine of standing, a judge's recognition of an injury is not a freefloating phenomenon like the two-word expression of emotion "Poor Joshua!" 88 Just as the only judicial emotion the DeShaney majority could even imagine (if only to exclude) was a sympathy expressed as an impulse to give "adequate compensation," the only injury that judges can respond to, according to standing doctrine, is one tied to a remedy and "likely to be redressed" by the proposed litigation. 89 And, just as judges had to resist the impulse to move from "sympathy" to compensation in DeShaney because the defendant did not directly cause the injury, in standing doctrine judicial power fails when the injury to be redressed is not "fairly traceable" to the defendant. 90 
CONCLUSION
In Whitmore v. Arkansas, the Court methodically shut off every path used to raise an urgent constitutional question. It hastily threw *1199 up every barrier: now a future injury must be "certain" and not just "likely;" 91 now the law governing next friends has become constitutional -or at least constitutional enough to bar incorporation of any mere "policy" considerations (such as the possibility that a state may put a man to death in violation of the Constitution). 92 come to have precisely the opposite effect. The Court now uses standing to alienate itself from the real world. 94 The Court represents litigation about rights as a sleekly designed, functioning machine. A distinctly and palpably injured plaintiff can activate the machine, making it fabricate a remedy engineered to remove the precise injury that activated it. With this bloodless picture in mind, the Court can react with aloofness and distance to the problems that bang at its door. A man is to be executed, the state wants to kill him, and he doesn't care -he wants to die. Is there some standard, beyond that man's consent, that controls whether the state may kill him? The Court can sit back, congratulate itself for its heroic restraint, and observe that an autonomous human being has elected not to appeal. How simple, how mechanical, how absolutely blind to any picture of death, any human heart exploded by four bullets. 
